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February 2, 2018  
 
Ms. Melissa Smith 
Director of the Division of Regulations,  

Legislation and Interpretation 
Wage and Hour Division 
U.S. Department of Labor 
200 Constitution Ave., NW (Room S-3502) 
Washington, D.C. 20210 
 
Ms. Smith –  
 
On behalf of Equal Pay Today, a Project of the Tides Center, I write to express extreme disappointment 
in yesterday’s revelation that the Department of Labor sought to bury internal economic analysis that 
would have benefited the nation’s tipped workers and cast doubt on the agency’s Notice of Proposed 
Rulemaking (NPRM), RIN 1235-AA21, on Tip Regulations under the Fair Labor Standards Act 
(FLSA). In light of this, we ask that the Department withdraw immediately its NPRM and 
reconsider the rule altogether given that its analysis estimates the rule could result in the loss of 
billions by tipped workers – the vast majority of whom are women. 
 
Equal Pay Today! is an innovative collaboration of women’s legal and workers’ rights organizations,1 
working at the local, state and federal level to close the gender wage gap and engage new and diverse 
constituencies in the fight for equal pay. Women make-up nearly 80 percent of the tipped labor force 
and two-thirds of minimum wage earners, which heavily contributes to the gender wage gap and family 
economic insecurity. Thus, yesterday’s report in the Bloomberg Law, entitled “Labor Dept. Ditches Data 
on Worker Tips Retained by Businesses,” was deeply troubling.2   
 
We were already concerned that the proposed rule allowing employers to take the tips of employees who 
earn the full federal minimum wage (as opposed to the lower tipped minimum wage) to bolster their 
profits or subsidize their operating costs would be tantamount to wage theft. Adding insult to injury, this 
legalized theft would be compounded on top of the illegal wage theft that already occurs. As is well 
documented, the industries that rely on tipped labor often have the greatest number of employer FLSA 
violations. For example, it is not uncommon for employers to improperly withhold tips that are paid via 
credit card as opposed to cash. Moreover, tipped workers are highly vulnerable to harassment of all 
kinds, but especially sexual harassment and assault.   
 
Even in the best circumstances, even when their employer opts to pay them the full minimum wage, 
tipped workers struggle to make ends meet on the minimum wage plus tips. To allow those tips to be 
seized by their employer could cost them nearly $5.8 billion.3 $4.6 billion of those dollars would come 
out of women’s pockets.4  
 
These estimates come from the Economic Policy Institute, not the Department of Labor, which stated on 
the face of the NPRM that it “[was] unable to quantify how customers will respond to proposed 
regulatory changes” and “lacks data to quantify possible reallocations of tips through newly expanded 
tip pools.” Yesterday’s report, however, revealed that this may have been less than truthful and more 
than misleading. The Department reportedly prepared economic analysis of the proposed rule but 
refused to include it because it confirmed that workers could lose billions of dollars in tips. Even if there 
was internal disagreement about the analysis, it should have been included and explained in the NPRM. 
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To have done otherwise potentially violated administrative law and rules but certainly betrayed the 
values of transparency and the trust of the American taxpayer. 
 
It is appropriate then for the NPRM to be withdrawn immediately and reconsidered.  
 
We look forward to your response, and though disappointed in the way this current matter was handled, 
please share with the men and women of the Department of Labor our appreciation for their service to 
the nation.   

 
Sincerely, 
 

 
 
 

Joi Olivia Chaney 
Executive Director/Campaign Director,  
Equal Pay Today! 
Washington, DC 
 

Noreen Farrell  
Board Chair, Equal Pay Today! 
San Francisco, CA 

 
 

 
 
 
 
                                                            
ENDNOTES 
1 Learn more about us and our members at http://equalpaytoday.org.  
2 Available at https://bnanews.bna.com/daily‐labor‐report/labor‐dept‐ditches‐data‐on‐worker‐tips‐retained‐by‐businesses.  
3 Heidi Shierholz, David Cooper, Julia Wolfe, and Ben Zipperer, Women would lose $4.6 billion in earned tips if the 
administration’s “tip stealing” rule is finalized, Economic Policy Institute, January 17, 2018, 
http://www.epi.org/publication/women-would-lose-4-6-billion-in-earned-tips-if-the-administrations-tip-stealing-rule-is-
finalized-overall-tipped-workers-would-lose-5-8-billion/. 
4 Id. 


